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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M),

BILASIPARA.

                                            

                                        GR 2074 OF 2015

     U/S 143/341/323/352/149 I.P.C.

STATE OF ASSAM....................................................PROSECUTION SIDE.

      -Versus-

1. AJIBAR RAHMAN

2. MUKTAR ALI

3. AHAMMAD ALI

4. MAHIBUL ISLAM

5. SAIDUL ISLAM

6. JASMAT ALI

7. AKSED ALI.......................................................DEFENCE SIDE.

PRESENT:- JUMA SINHA, AJS

Sub Divisional Judicial Magistrate (M),

Bilasipara.

COUNSELS:

FOR the Prosecution:-SOHRAB ALI SEIKH, Ld. APP.

FOR the Defence:-R. NEOGI & TOPA GHOSH, Ld. Counsels.

                

EVIDENCE  recorded  on:-12.01.18,  20.03.18,  24.05.18,  19.06.18,

18.07.18 & 29.08.18.

STATEMENT DEFENCE recorded on:-09.10.19.

ARGUMENT heard on:–16.11.19.

JUDGMENT delivered on:–29.11.19.

                                           

 J U D G M E N T

1. THE PROSECUTION STORY as unfolded by the ejahar filed by

Md. Aminul Islam is that on 17.10.15 at about 8.30 PM while his son

Mokibul  Islam  went  to  Primary  School  side  the  accused  persons

obstructed  him on  the  road  in  dark  area  and  started  beating  him.

Seeing this, his nephew Saiful Alom raised objection and then accused

 
GR 2074 of 2015



2

persons assaulted his nephew with lathi, phala, jong etc. on different

parts  of  his  body.  Hearing  hue  and  cry  his  brother  Akmol  Hussain

rushed there but accused persons hit on his left hand and back. When

village people came there, the accused persons fled away. Thereafter

injured Saiful Alom was taken to Chapar Civil Hospital in unconscious

condition and then to Lower Assam Medical at Bongaigaon. Hence, he

filed this case.

2. On  receipt  of  the  FIR,  Chapar  P.S  Case  No.585/15  u/s

147/148/341/326/325  I.P.C.  was  registered  and  investigated  into.

Subsequently charge sheet was filed u/s 143/341/323/352 IPC against

seven accused persons.

3. After receipt of charge-sheet cognizance was taken against the

charge sheeted accused persons under above-mentioned sections and

on appearance of the accused person and then after compliance with

S.207 Cr.P.C and on hearing ld. Counsels for both sides, particular of

offences u/s  143/341/323/352/149  I.P.C were read over and explained

to the accused persons to which they pleaded not guilty and claimed to

be tried.

4.                                   Points for Determination

I. Whether the accused persons on 17.10.15 at about 8.30

PM at  Kamardihi  Pt-I  under  Chapar  P.S.  formed an  unlawful

assembly  and  thereby  committed  an  offence  punishable  u/s

143 IPC?

II. Whether  the accused persons on same date,  time and

place  in  prosecution  of  their  common  object  wrongfully

restrained Mokibul Islam,  Akmol Hussain and Saiful Alom and

thereby committed an offence u/s 341/149 IPC?

III. Whether  the accused persons on same date,  time and

place in prosecution of their common object voluntarily caused

hurt  to  Mokibul  Islam,  Akmol  Hussain  and  Saiful  Alom  and

thereby committed an offence u/s 323/149 IPC?
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IV. Whether  the accused persons on same date,  time and

place in prosecution of their common object assaulted or used

criminal force to Mokibul Islam, Akmol Hussain and Saiful Alom

otherwise than on grave provocation and thereby committed

an offence u/s 352/149 IPC?

5. To  bring  home  the  charge  the  Prosecution  side  examined

13(thirteen) witnesses and then statement of accused persons were

recorded  u/s  313  Cr.P.C.  where  defence  took  the  plea  that  out  of

dispute relating to football match informant side assaulted them and

filed this case falsely. Defence denied to adduce evidence.

6. Heard ld. Counsels for both sides. Perused evidences on record.

My decisions with reasons on the above framed points are as follows:-

                          DISCUSSION, DECISION AND REASONS THEREON

7. On perusal of evidence on record it is found that PW1 Aminul

Islam is the informant; PW2 Mozammel Hoque, PW3 Abdul Gofur, PW4

Azad  Hussain,  PW5  Haider  Ali,  PW7  Nobial  Hussain,  PW10  Minal

Hussain are independent witnesses; PW6 Ajit Hussain is brother-in-law

of PW1; PW8 Akmal Hussain is brother of PW1; PW9 Mokibul Hussain is

son of PW1; PW11 Saikul Alom is paternal nephew of PW1; PW12 Dr.

Ajay Ch. Rabha is M.O; and PW13 Muktazur Rahman is I.O. 

                          As regards Victim PW9 Mokibul Islam 

In this regard, victim  PW9 deposed that on 17.10.18 at 4 PM,

there was a football match. One Chakirul, brother of Jasmot was also

playing with them. He asked him not to play as he was too young. He

then retorted him by using slang language. He then slapped him and

kept  him  out  of  the  field.  There  is  a  point  near  the  High  School.

Mozammel, Haider, Abdul Gafur and he were gossiping there. Suddenly

Jasmot, Chakirul, Muktar,  Mohibul and Saidul surrounded him. Saidul

asked him why he has assaulted Chakirul.  He told  them that  being

elder he had just disciplined him. Hearing him Saidul told him that he

don't have any right to discipline him and punched on his cheek. He

then  removed  his  hand.  Thereafter  Josmat,  Saidul,  Muktar,  Mohibul

grabbed him. But Abdul Gafur, Haider and Mozammel tried to separate
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them. Thereafter Saidul, Muktar, Mahibul, Josmat and Chakirul beat him

by punching and using torchlight. He then ran away from the place of

occurrence to his house. He then told his father that they have came to

assault him. His father asked him to be quiet and he would settle the

matter. Subsequently, he heard hue and cry. He then rushed out of his

house and saw that his younger brother Saikul was fully drenched with

blood.  Ajit,  Nabial  and  some others  were  taking  him.  He  was  then

initially  taken to Chapar PHC and then to Lower Assam Hospital.  In

cross-examination he mainly stated that other side also filed a cross

case. There was no power supply at the time of occurrence. He has not

seen who has beaten his brother Saikul. He was not referred for higher

treatment. No incident took place on 18.10.15.

From the above evidence it is found that as per PW9 when he,

PW5, PW2 and PW3 were gossiping on 17.10.19 at about 4 pm then

Jasmot,  Chakirul,  Muktar,  Mohibul  and  Saidul  came  and  surrounded

PW9 and after altercation Saidul punched on cheek of PW9 and then

Josmat,  Saidul,  Muktar,  Mohibul  grabbed PW9 which  PW2,  PW3 and

PW5 tried to separate and thereafter Saidul, Muktar, Mahibul, Josmat

and Chakirul beat PW9 by punching and using torchlight and then PW9

ran to his house.  Accordingly as per PW9 witness PW2, PW3 and PW5

saw the occurrence against him and as such let us see how far this

evidence of victim PW9 is corroborated by the alleged eye witnesses. 

Here, PW5 deposed that on 18.10.15 at 7 pm PW9, PW2, Chutu

and he were gossiping on Karmardihi Govt. Road whereby Mohibul and

Muktar  asked  PW9  whether  if  he  has  beaten  his  younger  brother

Sakibul at football field. Both were in angry mood. PW9 told that he did

not know. Then Mohibul punched PW9. They then stood up from sitting.

At that time Saidul and Josmat came there. Thereafter PW9 ran from

there to his house. PW2 stayed back there. They then slapped PW2.

They then separated them. He does not know anything beyond that. In

cross-examination he  stated  that  he  does  not  know  what  had

happened at football field. At the place he has seen only two accused

persons  were present.  They were  not  possessing bamboo stick  and

dagger. 
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It  is  found  that  victim  PW9  stated  that  5  accused  persons

surrounded him whereby Saidul  punched him but this PW5 deposed

that  2  accused  persons  came  and  accused  Mohibul  punched  PW9.

Further PW9 deposed that 5 accused persons then assaulted him by

punching and using torchlight whereby he ran to his house but PW5

deposed that when 2 others i.e. Saidul and Josmot came then PW9 ran

to his house. Hence as per PW9 he was assaulted by punching and

using torchlight by 5 accused persons but as per PW5, PW9 was only

punched by one accused. 

Further,  PW2 deposed  that  on  18.10.15,  he  was  sitting  in

Kamardihi Tinali  along with PW5 and PW9. At that time the accused

persons came to the spot and assaulted PW9 with fist and lathi. He

then stood up and requested them not to assault him. At that time

Muktar punched him on his head. Thereafter, Josmat beat on his back,

Saidul assaulted on his leg. Moktar trempled on his leg. What enmity

they had with PW9 he can't say. Thereafter, he run to his house and

what happened he can't say. In  cross-examination he stated that it

was dark at the time of occurrence. It took place at 8 – 8.30 PM. He

does not know why the accused attacked them. He was sitting one foot

way from PW9. He knows that  the other  side has also filed a case

against Moktar.

This PW2, deposed about accused persons assaulted PW9 but he

did not name who assaulted PW9 which creates doubt as because FIR

names  11  nos.  accused  persons  and  charge-sheet  names  7  nos.

accused persons and hence it  is  not  clear  as to  about  whom he is

talking. If for the sake of argument it is considered that the accused

persons named by him as regards assault upon him are the accused

persons intended to be said by him but then also he fails to corroborate

victim PW9 as he named only 3 nos. accused persons whereas PW9

named 5 nos. accused persons whereas other PW5 deposed that he

saw only 2 nos. accused persons. Further, PW9 deposed that accused

persons punched him and assaulted by torchlight whereas PW2 stated

that they assaulted PW9 with lathi and fist. 

 
GR 2074 of 2015



6

Furthermore, PW3 deposed that he had simply heard that there

was some quarrel on the issue of football game between the parties

whereas PW9 deposed that this PW was also with him when he was

assaulted, which as such raises doubt.

Accordingly from above discussion, alleged occurrence of assault

or restraint upon PW9 by accused persons is found doubtful.

                       As regards Victim PW8 Akmal Hussain

This PW8 deposed that seeing assault upon PW11 when he went

ahead then accused persons assaulted him on his first finger whereby

he had to do x-ray. But this evidence of PW8 is not found corroborated

by other material witnesses as  PW11 did not say that PW8 was also

assaulted when came to rescue him. Further eye witness  PW4 who

rushed  to  spot  hearing  hue  and  cry  only  saw  accused  persons

assaulting PW11 and did not say about any assault upon PW8. No other

witness supported the version of seeing assault upon PW8, which as

such appears doubtful. 

                         As regards Victim PW11 Saikul Alom

Here, victim PW11 deposed that on 17.10.15, after closing his

shop he went home and was watching TV and at that time there was a

power cut whereby he came out and was going to a nearby culvert to

take fresh air.  On the way he had to cross the house of Muktar Ali.

Muktar saw him and called the other accused persons. All the accused

persons came out being armed with dao, lathi etc. The accused then

assaulted by a long dagger like weapon on the cheek below his right

eye  (witness  showed  cut  mark  to  the  court).  The  accused  Ajibar

assaulted him on  the left  shoulder  with  a  bamboo stick.  Josmat  Ali

assaulted  by  bamboo  stick  on  his  back.  Ahmed Ali  assaulted  by  a

wooden stick on the forehead. Masar Ali assaulted with a wooden stick

on his leg. His mobile was broken. Accused Sakirul, Mohibul, Saidul,

Mokshed  assaulted  on  different  parts  of  his  body.  He  initially  took

treatment at Chapar and then he was referred to Lower Assam Hospital

at Bongaigaon. After two days his mother told him that the accused

persons got involved in a quarrel with regard to a football match with
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his  cousin  PW9.  In  cross-examination he  stated  that  he  has  a

stationery shop. He had returned home at 7 PM. Around 7.10 there was

a power cut. Around 7.15 he came out of his house. He has not seen if

someone was sitting on the culvert. He does not know if there was a

quarrel with PW9. Later says after two days he came to know that there

was a quarrel with Sakirul. He knows that on that matter the accused

persons have filed a case. He could identify the accused as they were

very close to him. He had no torch with him. He heard that there was a

hassle and tussle between Sakirul and PW9. 

PW1 deposed that on 18.02.15 at 4 PM his son PW9 on the way

playing football with the accused person. Suddenly they got involved

into a verbal quarrel. In the same evening at 8 – 8.30 PM he was sitting

on the Kamardihi road. Mozammel Ali was also sitting with him. The

accused persons suddenly went there and attacked PW9 by their hand.

PW9 started raising hue and cry. He immediately rushed to the spot

and saw PW9 was running towards him.  The accused persons were

returning home. On the way they met his nephew PW11 and attacked

him with bamboo stick. Accused Muktar had pierced one stick on his

cheek and other accused persons assaulted him. His brother PW8 saw

the  attacker  and  marched ahead.  But  the  accused person  attacked

PW8 as well.  As a result  of  the attack his ring finger became bent.

In  cross-examination  he  stated  that  on  that  matter  the

accused person have also filed a cross case. In that case PW8, PW4 and

PW9 are accused. All the accused persons were possessing dagger and

lathi.  He  has  mentioned  this  fact  in  the  FIR.  Distance  between  his

house and the school would be 100 meters. He has seen the stabbing

with  bamboo  stick  on  PW11.  He  has  heard  the  cry  of  PW9.  Three

persons  were attacked in  the whole  incident.  His  son was  taken  to

Salkocha Hospital to be released immediately.

PW4 deposed that he knows both informant and accused. On

18.10.15 at evening, he was watching news. He heard a big hue and

cry at  the road.  He rushed out of  his house.  He saw from distance

through electric light that one person was being beaten. Moving closer

he saw that the accused persons were beating PW11 by bamboo stick.

As local people gathered the accused persons left the place. He took
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PW11 to hospital. In  cross-examination he stated that due to street

light everything could be seen. He was at home at the time of hearing

hue and cry.  Place  of  occurrence is  almost  200 feet  away from his

house. Almost 8/9 persons were beating PW11. At the time he reached

the place all the accused persons were there. No case is pending in

court against him. Only one person sustained injury on the spot. He has

not noticed whether exactly PW9 and PW8 were present there or not.

Aminul Islam, Mokibul Islam and he took PW11 to hospital. Later his

family members took him to Bongaigaon as being referred. He has not

seen the accused persons holding dagger. 

PW6 deposed that he knows both informant accused persons.

On the date of occurrence he was watching TV at 7.30 PM. Suddenly

the power supply was off. He heard hue and cry outside. He saw almost

100 persons were gathered. He rushed there. He saw that PW11 was

bleeding from his cheek. Nabial Hussain asked him to take PW11 to

hospital. He then handed PW11 over to his family members. He then

again returned back to the spot and asked the people who had done it.

The people who gathered there told him that accused Muktar, Mohibul

etc. had beaten PW11. In cross-examination he stated that informant

is his brother-in-law. He has married his own cousin sister.  Later, he

came to know that the dispute arose with regard to a football match. At

the  time  when  he  reached  there  power  supply  was  off.  They  saw

everything  by  using  torch  light  or  mobile  light.  Azad  Hussain

subsequently took the victim to hospital. He has not seen any bamboo

stick, dagger etc. being possessed by others when he reached. He has

heard that the accused persons have also filed a cross-case. 

PW7 deposed that he knows both informant and accused. On

18.10.15 at evening he was at home. He heard hue and cry and darted

out of his house towards the place of occurrence. He saw that PW11

was coming with two/three persons with bleeding on his cheek below

his eyes. He then took PW11 to Salkocha PHC. Next day he has heard

that the accused persons had assaulted PW11. He had signed in the

seizure list as police had seized blood stained underwear (vest). Ext.2

is seizure list and Ext.2 (1) is his signature. In cross-examination he

stated that he had taken the victim to hospital where he had taken
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stitches. He had taken PW11 with his nephew, Isha Hoque Ali. He can't

say if police had taken signature on blank paper. He has not seen who

assaulted PW11.

PW8 deposed that occurrence took place on 18.10.15, he was

taking dinner. He heard hue and cry. He then rushed out of his house

and saw that the accused persons were assaulting his nephew PW11.

After  he  reached  there  the  accused  persons  assaulted  on  his  first

finger. He had to do X-ray. He took PW11 to hospital. There were other

persons  with  them.  He  had  to  spend  almost  Rs.10,000/-  for  his

treatment. In cross-examination he stated that he can't say if there

was  any incident on 17.10.18. He saw PW11 was drenched with blood.

He saw some local people were taking PW11. At the time of occurrence

the electric supply was on. Muktar, Saiful Alom, Ajibar, Akser, Ahmed,

Josmat etc.  8/9  persons assaulted PW11. They were assaulting with

bamboo  stick.  They  took  PW11  to  police  station  first  and  on  the

direction of police they took PW11 to hospital. He has seen accused

persons possessing dao but did not see dagger.

From the above evidence it is found that victim PW11 deposed

that on date of occurrence at night when he came out of his house

then accused persons came with lathi etc. and one accused hit him on

his cheek with dagger like object, 4 others assaulted him with sticks

and  4  others  assaulted  on  different  parts  of  his  body.  He  has

specifically named all the 7 nos. charge-sheeted accused persons with

role played by them. This evidence of victim finds corroboration from

eye witness PW4 who deposed reaching spot hearing hue and cry and

seeing  accused  persons  assaulting  PW11  with  stick.  PW8  also

supported the victim as he also deposed reaching the spot hearing hue

and  cry  and  seeing  accused  persons  assaulting  PW11  with  stick.

Informant  PW1  also  supported  PW11  by  saying  that  one  accused

pierced one stick into cheek of PW11 and other accused persons also

assaulted PW11 whereby in his cross-examination PW1 confirmed that

he has seen stabbing with bamboo stick on PW11. PW6 and PW7 also

lend support to victim as they both deposed coming out hearing hue

and cry and seeing PW11 having bleeding injury on his cheek. 
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As  such  it  is  found  that  PW11  clearly  stated  that  accused

persons assaulted him and PW1, PW4 and PW8 saw the assault and

PW6 and PW7 saw the injury on cheek of PW11. Here it is however,

relevant  to  note that  PW11 deposed that  one accused hit  him with

dagger like object but that appears to be mere exaggeration as the eye

witness PW1, PW4 and PW8 clearly said that they only saw accused

persons with stick. Furthermore, as already discussed above, evidence

of  PW8 as  regards  assault  upon  him is  found doubtful  but  nothing

brought out by defence to shake his version of seeing assault upon

PW11, which as such appears reliable. 

Ld.  Defence  Counsel  argued  that  it  was  night  time  whereby

some witnesses said that there was electricity and some said there was

power  cut  and  as  such  identification  of  accused  persons  is  found

doubtful but this argument in my opinion does not hold good as there

is nothing to show that it was pitch black at that time with no visibility.

Victim PW11 brushed aside this plea of defence stating that he could

identify the accused persons as they were very close to him, which is

found reasonable and acceptable. 

Ld. Defence Counsel also argued that PW4 and PW7 stated the

date  of  occurrence  as  18.10.15  and  PW1  stated  it  to  be  18.02.15

whereas the date of alleged occurrence as per FIR and victim PW11 is

17.10.15. This argument is not however, found sustainable as human

memory  is  liable  to  fade with  time and this  minor  error  cannot  be

considered as sufficient to dilute the other material portions of their

evidence regarding PW11, which remained unshaken. 

Ld.  Defence  Counsel  also  pointed  out  some contradictions  in

evidence  of  the PWs taken through the I.O  but  they are  not  found

acceptable  as  PWs  were  not  confronted  with  those  contradictory

statements as required by law. 

It is also argued by defence side that M.O who examined PW11

has not been examined by Prosecution, which proves fatal but in my

considered opinion this submission is not acceptable as S.352/323 IPC

does not mandate visible injuries, where simply use of force or assault

 
GR 2074 of 2015



11

or sustenance of pain is sufficient to attract liability, which can be well

established by ocular evidence. 

Hence it is found well established that the accused persons who

are more than 5, armed with lathi etc.  stopped PW11 when he was

proceeding  towards  culvert  and  assaulted  him  with  stick  or  lathi

causing hurt, without any provocation from PW11.  

8. Accordingly in view of above discussion I am of the opinion that

Prosecution  has  been  able  to  prove  charges  against  the  accused

persons  u/s  143/341/323/352/149 IPC  beyond  reasonable  doubt  but

only with regard to victim PW11 Saikul Alom. However, considering the

nature of offence and manner of its execution by more than 5 persons

against a single unarmed person, I do not find it a fit case to invoke the

provisions of Probation of Offenders Act.

Hence each accused is convicted with fine of Rs.1000/- u/s 143

IPC i/d RI 10 days; fine of Rs.500/- u/s 341/149 IPC i/d RI 7 days; fine of

Rs.1000/-  u/s  323/149 IPC  i/d  RI  10 days;  and fine of  Rs.  500/-  u/s

352/149 IPC i/d RI 7 days. Fine if realised shall be paid to victim Saikul

Alom. Further, seized articles to be disposed of in accordance with law

in due course. 

Given under my hand and seal of this Court on this the 29th day of

November, 2019.

                                                                         (Smti. Juma Sinha)

                                                                        SDJM(M), Bilasipara.

 

 
GR 2074 of 2015



12

APPENDIX

Prosecution Witnesses:-

PW.1:-Aminul Islam

PW.2:-Mozammel Hoque

PW.3:-Abdul Gafur

PW.4:-Azad Hussain

PW.5:-Haider Ali

PW.6:-Ajit Hussain

PW.7:-Nobial Hussain

PW.8:- Akmal Hussain

PW.9:- Mokhibul Hussain

PW.10:-Minal Hussain

PW.11:-Saikul Alam

PW.12:-Dr. Ajay Ch. Rabha

PW.13:-Muktazur Rahman

Prosecution Exhibits:-

Ext.1:-FIR

Ext.2:-Seizure list

Ext.3:-Medical report

Ext.4:-Charge sheet

Ext.5:-Injury report

Defence Witnesses & Exhibits:-

Nil

Court Witnesses:-

Nil                                                                                    

                                                                    (Smti. Juma Sinha)

                                                                   SDJM (M), Bilasipara.
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